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Commonly, a Unit Trust 

either holds assets or 

runs a business: never 

both. A Unit Trust 

apportions trust assets 

according to ‘units’. As a 

Unit Holder, you get 

beneficial ownership of 

trust property according 

to the number of units 

you own. 



 

An Australian Unit Trust 

is a cross between a 

Family Discretionary 

Trust and a company. In 

a Family Discretionary 

Trust, the Trustee holds 

the assets for the 

Beneficiary. So too, the 

Unit Trusts’ Trustee 

holds the assets for the 

benefit of the Unit 

Holders. 



 

Australian Unit Trusts 

are similar to companies. 

Unit Trusts have Unit 

Holders like companies 

have shareholders. Unit 

Holders hold units in 

Unit Trusts like 

shareholders hold shares 

in companies. Units are 

capable of fluctuating in 

value, like shares. 

https://www.legalconsolidated.com.au/company-registration-intro/


 

The High Court of Australia 

demonstrates the benefits of 

Unit Trusts over companies. 

See Charles v Federal 

Commissioner of Taxation 

(1954) 90 CLR 598. This is 

because, in a company, a 

shareholder has no interest 

in company assets. In 

contrast, a Unit Holder has 

a proprietary interest in the 

trust assets. This is in exact 

proportion to the Units that 

you hold. 



 

In the company, there is a 

fixed tax rate. It is a 

constant tax rate. In 

contrast, the Unit Trust’s 

Unit Holders pay tax on 

the profit at the Unit 

Holder’s personal tax rate 

– which may be zero. In 

other words, the company 

pays tax on income. In a 

Unit Trust, the Unit 

Holders generally pay the 

tax. 



 

Each financial year 

the company pays tax 

on its profit. The tax 

paid attracts an 

‘imputation credit’. 

The company may 

retain this profit. The 

company does not 

have to pay the profit 

to the shareholders. 

The company does not 

have to declare a 

dividend. 



 

In contrast, a Unit 

Trust has to distribute 

all of its income to the 

Unit Holders at the 

end of each financial 

year. (Any income not 

distributed is taxed 

automatically at the 

highest marginal tax 

rate.) The Unit 

Holders then pay tax 

at their personal 

marginal tax rate. 



 

 

The advantage of a 

company is that you can 

retain the income at a 

constant tax rate and not 

distribute to the 

shareholders. The 

shareholder’s tax rate may 

be much higher than the 

company tax rate. This 

sounds good, except that 

it is difficult to use the 

money in the company for 

personal use. 
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In contrast, each financial 

year the Unit Holder pays 

tax on the income it 

derives from the Unit 

Trust. (The Unit Trust is 

therefore not taxed 

directly.) Our Unit Trust 

deed allows you to 

reinvest the income back 

into the Unit Trust. But 

the Unit Holder must still 

pay tax on the income 

first. 



 

 

Unit Trusts and Family 

Trusts do different 

things. Unit Trusts have 

‘negotiability’: you can 

sell and buy units, and 

fixed annual 

entitlements to income 

and capital gains. The 

Unit Holders of Unit 

Trusts get 100% of 

their entitlement. 



 

In contrast, Family 

Trusts are discretionary. 

This means that there 

are no fixed 

entitlements for the 

children. Mum and Dad 

(as the Appointors) 

direct the Trustee of 

the Family Trust to 

distribute income. 
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Unit Trusts are not a 

substitute for Family 

Trusts. Both types of 

trusts are often used 

together. For example, a 

Family Trust often holds 

units in a Unit Trust. 

Family Trusts work for 

one family. Unit Trusts 

are appropriate for two 

or more families – joint 

ventures, businesses or 

partnerships in the 

managing of assets.  



 

The value of the Units 

can change over time. 

Today you issue Units 

for $1.00 each. If your 

business goes well or 

the value of the assets 

increase then a 

unitholder may sell his 

Units for say $5.00 

each. 



 

 

While Family Trusts deeds 

and Self-Managed 

Superannuation fund 

deeds are updated on 

average every 5 – 8 

years, Unit Trust Deeds 

do not usually need 

updating to deal with tax 

and trust matters. But of 

course, you can update a 

Unit Trust, as often as 

you wish, if all the 

unitholders agree. 

https://www.legalconsolidated.com.au/trusts/
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The Government does not 

want you to have too 

many members of the 

public involved in a Trust. 

Therefore, the 

Government regulates the 

number of Unit Holders. 

The Trust is a Public Unit 

Trust if it has more than 

50 Unit Holders. A Public 

Unit Trust is avoidable if 

20 or fewer Unit Holders 

own 75% of the units. 



 

 

In a Managed Investment 

Scheme the investments 

are pooled together to 

produce a beneficial 

interest for the Unit 

Holders. How does a Unit 

Trust turn into an MIS? 

1. You need 20 or 

more Unit Holders, 

and 

2. The Unit Holders 

don’t have the day-

to-day 

management of the 

Unit Trust. 
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Your Unit Trust is NOT a 

Managed Investment 

Scheme if your Unit 

Holders have control of the 

day-to-day operations of 

the Trust. However, what 

if your Unit Holders only 

share in the profit? Then 

your Unit Trust is a 

Managed Investment 

Scheme. If you have more 

than 20 Unit Holders, you 

are required to register 

your Managed Investment 

Scheme. 



 

Like all good things, Unit 

Trusts have to come to an 

end. They end no later 

than the ‘vesting day’. On 

vesting, the assets then 

transfer to the Unit 

Holders. 

On vesting two taxes apply: 

1. Capital Gains Tax 

(CGT) (Federal Tax) 

2. Transfer (Stamp) 

Duty (State Tax) 



 

 

The Government 

does not want assets 

tied up in Trusts 

indefinitely. The 

Government seeks to 

prevent assets from 

falling into disrepair. 

A Trust can not go 

on longer than 80 

years. 



 

The 80-year Rule 

applies in all 

Australian States 

except one. South 

Australia has not 

adopted this Rule. 

Here, you do not 

need to have a Unit 

Trusts lasting 80 

years. They can exist 

indefinitely. 



 

Want your Unit Trust 

to last longer than 80 

years? Under South 

Australian law, a Unit 

Trust can potentially 

exist indefinitely. When 

building a Trust Deed 

on Legal Consolidated 

put in a South 

Australian address for 

the Trustee. 
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Although South Australia 

may seem like a blessing, it 

could end up more like a 

curse. Any legal issues that 

arise are dealt with in 

South Australian Courts. 

You have to travel to South 

Australia and brief lawyers 

in that State. This is 

inconvenient and costly. If 

you do make it to 80 years 

with no problems the Court 

may order the Trust to 

wind up anyway. 
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Before choosing South Australia’s 

laws to govern your Trust, ask 

yourself these questions: 

1. Is there any nexus to 

South Australia? 

2. Is this connection 

artificial or contrived? 

3. Where is the asset 

located? 

4. Does the Trustee reside or 

carry on business in this 

location? 

5. Where is Management 

located? 



 

 

In Summary about SA 

Unit Trusts: 

• You can build a 

Unit Trust under 

South Australian 

jurisdiction. 

• However, there is 

no guarantee the 

Court applies South 

Australian law to 

your Trust. 
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The High Court states 

that the interposition of 

a unit trust between an 

income source and a 

beneficiary does not 

change the character or 

source of the income in 

the hands of the 

beneficiary. This is for 

tax purposes. 



 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

Units in a Unit Trust are 

like Shares in a Company. 

For example, you and your 

friend are the only Unit 

Holders of the Unit Trust. 

You have 60 Units allocated 

to your name, and your 

friend has 40 Units. As the 

total number of Units 

assigned in the Trust Deed 

amount to 100 Units, you 

get 60% of the income and 

your friend receives 40%. 
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